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STATEMENT OF THE CASE
This is an appeal from ajury verdict entered in favor of PlaintiffsIRespondentsJesus Hurtado
and John Reitsma, d/b/a J&J Calf Ranch, against DefendantsIAppellants Land O'Lakes, Inc., a
Minnesota corporation, and Land O'Lakes Purina Feed, LLC. The appeal follows a jury trial in
which the jury awarded Plaintiffs $150,000 in damage for the deaths of dairy heifer calves, allegedly
as the result of a consumption of adulterated milk replacer produced by Land O'Lakes at its plant
in Black River Falls, Wisconsin. The calves in question were fed the milk replacer at a dairy calf
ranch located near Twin Falls, Idaho. The losses allegedly occurred during the summer and fall of
2005. Motions for a judgment notwithstanding the verdict and for a new trial were denied.
STATEMENT OF FACTS
In 2005, Plaintiffs Jesus Hurtado and John Reitsma were partners in J&J Calf Ranch.
Hurtado and Reitsma had been partners in the dairy business for several years and expanded it to
include a dairy calf raising operation. Tr. 240 L. 14-25-Tr. 241. J&J was started in August of 2001
and was supplied with young calves from dairies owned by Hurtado and Reitsma. Tr. 242 L. 5-14.
The dairy calf operation raised both heifer and bull calves during the first 60 days of their lives.
After sixty days, the calves were shipped to other locations. Ultimately, the heifers were returned
to the Hurtado and Reitsma dairies to become part of the dairy herd and the bulls were sold.
The calves were received from pregnant heifer cows located at the Reitsma- Hurtado dairies.
They were delivered to the calf ranch almost immediately after birth. Tr. 15 L. 17-25.-Tr. 16 L. 1-5.
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Very shortly after birth, the calves were supposed to receive colostrum (mother's milk) in order to
develop immunity from various illnesses. Tr. 16 L. 13-20. Tr. 245 L. 5-14. Tr. 23 L. 7-14. Tr. 596
L. 17-25. Tr. 597 L. 1-16. After that, the calves were placed in hutches and fed milk replacer during
their first 60 days of life. The milk replacer was supplemented with other feed as the calves grew,
including grain and grain mixtures to allow them to begin digesting more solid food.
Prior to 2005, J&J Calf Ranch purchased a product known as Purina 20120 Milk Replacer
to feed its heifer calves. Tr.20 L. 21-22. Milk replacer is a substitute for milk for the young dairy
calves and is fed to the calves during the 60-day period in which they are housed at the calf ranch.
Reitsma, one of the partners in J&J Calf Ranch, had little, if any, involvement with the calf
ranch and was not involved in the day-to-day operations of the ranch. Tr. 243-Tr. 244 L.l-17. Tr.
77-Tr. 78. Hurtado was the supervisor of three dairies and the J&J Calf Ranch. Tr. 74-Tr. 76.
Hurtado oversaw approximately 70 employees -10 of whom worked at the calf ranch in 2005. Tr.
82-Tr. 85.
In the spring of 2005, Hurtado had been notified by Scott McFarland, of Valley Co-ops in
Jerome, that Land O'Lakes was in the process of switching its manufacturing facilities to Black
River Falls, Wisconsin.' Tr. 21 L. 17-25-Tr.22 L. 1-16. J&J began using the new milk replacer
manufactured at the Black River Falls plant around June 1,2005. Tr. 22-Tr. 23. Hurtado, on behalf

'McFarland told Hurtado that Land O'Lakes was making essentially the same product they were simply going to a more modern facility for the purpose of producing the milk replacer,
utilizing the same quality of ingredients and using essentially the same process.
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of J&J Calf Ranch, claims that about the time that they began feeding the new milk replacer, he
noticed, and was notified of, an increase in heifer calf mortality at the calf ranch. Tr. 23 L. 1-6.
J&J claimed that from June through October of 2005, heifer calves were dying at an
unusually high rate, while the bull calves did not have any increase in calf mortality. Tr. 36-Tr. 38.
Hurtado claims that J&J was feeding the heifers the Purina milk replacer and the bull calves a
replacer known as ''government milk." Tr. 36 L. 20-25. Tr. 37 -Tr. 38 L. 1-11.
In the summer of 2005, Hurtado contacted Scott McFarland with Valley Co-ops to ask if
McFarland thought the milk replacer might be the cause of the problem. Tr. 181-Tr. 183 L. 1-15.
Tr.388-Tr. 389. McFarland immediately replaced the Purina milk replacer with a newer lot of
Purina milk replacer. Tr. 389 L. 1-20. McFarland also contacted Gary Olson, the national sales
manager for Land O'Lakes, to discuss the complaint. Tr. 390. Tr. 425 L.20-25. Tr. 426 L. 1-23.
Mr. Olson checked with Bob Reisberg, a chemist with Land O'Lakes, who was responsible for
testing samples of milk replacer, to make sure that it was correctly produced. Reisberg checked his
records regarding the lot of milk replacer that was on the J&J ranch. He in turn told Mr. Olson that
the testing done by Land O'Lakes at the time of manufacture did not disclose any problems with
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the milk replacer. This was reported back to McFarland who, in turn, reported it to Hurtado. Tr.
389-Tr. 390.2 Unfortunately, the lot numbers given to Olson by McFarland were not kept.
McFarland kept the milk replacer which he had picked up from the J&J ranch and held onto
it for several months. After Hurtado told him that he was still having calf losses, he sold the
returned milk replacer to other dairies in the Twin Falls area without a problem. Tr. 394. Valley Coops had at least three other customers using the Purina milk replacer. Tr. 384 L. 12-22. All total,
Valley Co-ops sold more than 2500 bags of the same milk replacer to other dairies in the Twin
Falls area without a report of a problem. Tr. 408.
On August 29,2005, the J&J veterinarian, Dr. Ed Harness, was notified that there had been
several calf deaths in the preceding few days and the owners were concerned about

scour^.^ Tr. 124-

Tr. 126. On August 29,2005, Dr. Harness examined several sick calves and found that they were
exhibiting symptoms of scours in the hutches. He obtained a history from Hurtado, who told him
that the problem had arisen about a week before. Tr. 98-Tr. 99. Hurtado told Harness that he had
switched milk replacers about a week before. Tr. 134 L. 15-25. Tr. 135. Ex. 1032. Dr. Harness did
not see any dead calves, nor did he do a necropsy (autopsy). Tr. 135. Tr. 137 L. 1-8. However, he

'In fact Olson testified that he did not hear anything further regarding the matter. If he
had, he would have gone to calf ranch and ordered a necropsy to determine the cause of death.
Tr. 428. Tr. 429 L. 1-20
'Olson did not hear anything more from McFarland so he disposed of his notes which
included the lot numbers of milk that McFarland referred to. Tr. 427 L. 24-25. Tr. 428 L. 1-20.
4Scoursis also known as diarrhea. Uncontrollable diarrhea is deadty to young calves.

-
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did make recommendations regarding the sick calves and, based upon the cursory history provided
by Hurtado, suggested that Hurtado change the milk replacer. Dr. Harness did not perform any
investigation to determine the cause of the deaths, nor did he perform an autopsy on the calves to
determine the cause of death. Tr. 100-Tr. 101. However, he did suggest that a dead calf be taken
to the Caine Veterinary Teaching Center in Caldwell, Idaho, to determine the cause of death. Tr. 102

L. 8-11.
The only follow-up that Dr. Harness did was to inquire as to whether or not calf losses,
whatever they were, had changed. He was advised by Hurtado that the calf losses ended after he
changed to a different brand of milk replacer. Tr 137. Tr.138 L. 1-18. According to Harness,
Hurtado immediately made arrangements to have a sample of the milk replacer taken to the Caine
Veterinary Teaching Center in Caldwell, Idaho. Tr. 138-Tr. 142. The history and the chain of
custody with respect to the milk replacer that was taken to the Caine Veterinary Teaching Center
is subject to wildly divergent stories and wildly divergent explanations as to how the milk replacer
actually got to the Caine Veterinary Teaching Center. Tr 157 L. 7-25. Tr.158. Tr. 159. Tr. 546. Tr.
547.

A sample of milk replacer, along with two fecal samples from two of the sick calves, were
taken to the Caine Veterinary Teaching Center and tested for adulteration. The results of the tests
on the milk replacer indicated that it was not the cause of the dead calves. However, one of the fecal
samples was positive for Cryptosporidia, which is a known cause of scours in calves and a known

-
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cause of calf deaths. Tr. 553, L. 5-24. Tr. 355 L. 22-25. Tr. 598 L. 15-25. Tr. 599 L. 12-20. Tr.
601 L. 3-9.
During September and October 2005, Hurtado claims that he reduced the amount of Purina
20120 milk replacer being fed to the calves to see if he could draw a correlation between the Land
O'Lakes milk replacer being fed to heifer calves and the new crop of heifer calves which were being
fed a different milk replacer. He claimed the bull calves continued to be fed a different milk replacer
called "government milk." Tr. 192-Tr. 193. Again, this was unsupported by any documentation. Tr.
192 L. 17-25. Tr. 193. Tr. L. 1-8. Tr. 189 L. 19-25. Hurtado claims that after having fed different
calves the different milk replacers, he concluded that the reason for the calf mortality was the milk
replacer. Hurtado claimed approximately 130 dead calves as a result of the feeding of the allegedly
contaminated milk replacer. PI. Ex. 2. The basis for his claim was that there was a higher
percentage of dead heifers than the normal death rate and a higher percentage than the so-called
"control group" hull calves. PI. Ex. 2,3,4,5,11.
It is important to note that J&J Calf Ranch did not keep the following:
1.

Any of the milk replacer or samples. Tr. 197, Tr. 158, Tr. 159.

2.

Any of the dead calves. Tr.134-Tr. 135.

3.

No results of autopsies - because none were done. Tr. 137-Tr. 138.

4.

Any business records. J&J CalfRanch does not have any business records that show

the historical number of calves at the calf ranch, the number of calves that historically died or any
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business records regarding how the calves were fed during the time that the calves were on the calf
ranch. Tr. 84 L. 18-25. Tr. 85 L. 1-5. Tr 15 L. 17-25. Tr. 232-236. Tr. 21 1-Tr. 214.
In December 2005, a lawsuit was filed by J&J Calf Ranch against Land O'Lakes alleging
three theories of recovery: breach of contract, negligence in providing substandard feed and poor
nutritional advice and fraud. C1. P. 019.
Land O'Lakes filed a petition to have the case removed to federal court. J&J then filed an
Amended Complaint to include a local defendant and the case was remanded back to State court.
Subsequently, Valley Co-ops was dismissed from the case and the matter proceeded to trial in State
court in Twin Falls County. C1. P. 044.
The case went to trial on October 21,2007, and was tried for five days. Thereafter, the jury
entered a verdict in favor of J&J Calf Ranch of $150,000 and reduced it by 25%. Land O'Lakes
filed timely motions for a new trial or a directed verdict, which were denied. From the jury verdict
and the post-trial motions comes this appeal to the Idaho Supreme Court.
ISSUES ON APPEAL
1.

Did the Court err in allowing Plaintiffs to introduce into evidence Ex. 2 (two pages),

Ex. 3 (two paves). Ex. 4 (two paves). Ex. 5 (one page). Ex. 10 (summarv of milkvurchases~and
Ex. 11 (heifer and bull calf death loss)?
2.

Did Plaintiffs fail to exclude other reasonable causes for the heifer calf deaths,

therebv failing to meet their burden of proof under Idaho law with respect to claims for product
liabilitv ?
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3.

Is the verdict on liabilitv contrarv to the clear weight of the evidence in light of the

testimonv of all of the varties regarding the historv of calf illness on J&J's uremises as comvared
to the production historv of Land O'Lakes and the lack of deaths from anv other dairv?
4.

Are the damages sueculative and unsupported bv the evidence in the case?

5.

Was there a manifest iniustice to Land O'Lakes when the Court failed to give

g
in the exhibits for the iurv's consideration?
6.

Apuellants are claiming attornev fees oursuant to Idaho Code 612-1210).
ARGUMENT
I. ADMISSION OF NON-BUSINESS RECORDS

Standard of Review. The standard of review for a decision to admit business records is twopronged. This Court exercises free review to determine if the trial court properly compared the
business records with Rule 802 to determine if they are in compliance with the requirements of the
rule. The second prong of the test is abuse of discretion, in that the trial court exercises its discretion
to allow or not allow the exhibits based upon the court's determination as to the reliability of the
documents. Curie1 v. Mingo, 100 Idaho 303,597 P.2d 26 (1979).
Argument. The Idaho Rules of Evidence (IRE) Rule 802 prohibits the introduction of
hearsay. Documents which are not kept in the regular course of business are hearsay. City ofIdaho
Falls v. Beco Const. Co. Inc., 123 Idaho 516, 850 P.2d 165 (1993). Documents prepared in

anticipation of litigation are also hearsay and should not be admitted under the business records
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exception. City ofIdaho Falls, supra.

See also Curiel v. Mingo, 100 Idaho 303,597 P.2d 26 (1979).

State v. White, 102 Idaho 924 644 P.2d 3 18 (1982). Herrickv. Leuzinger, 127 Idaho 293,900 P.2d
201 (1995). In Curiel, supra, this Supreme Court observed that a court does have discretion to
refuse or allow the entry of written documents into the record. However, before the court has the
right to exercise discretion, the minimum requirements of the Rule 802 must be met.
The first exhibits to he introduced were P1. 3, 4 and 5 . (Tr. 38-Tr. 44). Plaintiffs' counsel
offered it for "illustrative" purposes. Counsel for Defendant objected and pointed out that the
underlying records were not kept and that the documents were prepared in anticipation of litigation.
The judge's analysis with respect to their admissibility under Rule 803 is found at Tr. 44. The
analysis is wrong and contrary to Idaho case law. Further, he made no attempt to determine the
reliability of these Exhibits and admitted them wholesale. No effort was made to require Plaintiffs
to testify concerning the accuracy of the information on any of the exhibits. A good example was
Ex. 4, which has a column showing the number of calves supposedly received on a monthly basis.
There is no testimony in the record that shows the receipt of these numbers ofbull calves. The same
is true for Ex. 5, which shows the monthly number of heifer calves. There is no testimony in the
record that supports these numbers of heifer calves being received on the calf ranch or the number
remaining on the ranch.
Ex. 2 was admitted immediately after Ex. 3, Ex. 4 and Ex. 5 were admitted. Again, the court
made no comparison of the exhibit to Rule 802, nor did it conduct an analysis to determine the
reliability of information contained in the graph.
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These errors continued for both P. Ex. 10 and P. Ex. 11. Ex. 10 was introduced at page 226
of the Transcript on Appeal. The exhibit had never been provided before the trial but allowed in.

Ex. 11 showed a comparison of heifer and bull calf deaths during the period of March through
December 2005. Again, there was absolutely no foundation to support these numbers based on any
reliable business record contemplated by Rule 802.
Further, the cumulative effect of the all of these documents cannot be underestimated.
Rather than requiring Plaintiffs to testify regarding the actual numbers of calves received and deaths
of calves-the documents did the talking for them. Especially galling to Land O'Lakes was the fact
that Hurtado testified in his deposition that there were no business records that allowed acomparison
of heifer calf deaths in 2005 against any other year. Further, he testified that there were no records
of bull calf deaths that would allow him to make a comparison to prior years. Those answers were
read into the record. Tr. 213. Tr. 214.
At trial, Hurtado claimed that he had been using a "bucket method"' for several years and
had a record to compare heifer calf losses from 2005 to prior years, and to compare bull calf losses
against prior years. He could then determine additional losses basedupon a comparison between bull
and heifer calf deaths from prior years. Tr. 51-Tr. 52. However, against that was his deposition

'The "bucket method" consisted of Hurtado or his manager tossing the ear tags from the
dead calves into a bucket and counting them at the end of the month. Neither the buckets nor the
tags were kept. Tr. 42.
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testimony in which he testified that he did not use the bucket method before March of 2005 and did
not have any records showing calf deaths prior in prior years. Tr. 198-Tr.2 00. Tr. 210-Tr. 21 1
Finally, even during the trial, Hurtado admitted that he had only begun to use the "bucket
method" in March 2005 as a method for keeping track of dead calves. Tr. 2 1 1.
In addition, Hurtado admitted that he did not have a way to determine a normal death rate
for heifers or bulls because he did not have any records for prior years. Tr. 213-Tr. 214. '
These documents were not kept as part of Plaintiffs' activities in the regular course of
business, and all of the documents were prepared in anticipation of litigation. The District Court
erred in admitting the documents. The verdict should be reversed and a new trial ordered.
11. PLAINTIFFS FAILED TO EXCLUDE OTHER REASONABLE

p
Standard of Review. With respect to arguments regarding questions of law, the Idaho
Supreme Court exercises free review. Appellants contend that under Idaho law, the District Court
erred when it ruled as a matter of law that Plaintiffs were not required to prove the cause of the calf
deaths with expert testimony based on proper testing. Specifically, Plaintiffs failed to exclude
Cryptosporidia as a cause of calf deaths. Further, Plaintiffs failed to prove a "defect" in the milk
replacer. Idaho Appellate Handbook, 1996, Sec. 4.2.

'Hurtado committed perjury either in his deposition or at trial regarding the "bucket
method" or keeping track of dead calves. While no instruction was given concerning the effect
of deposition testimony at trial, Rule 32 (a)(2) allows the testimony to used for any purpose. It
has the same effect as if it was the person's testimony at trial.
APPELLANTS' BRIEF - Page 11
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Argument. In Farmer v. ZnternationalHawester, 97 Idaho 742,553 P.2d 1306 (1976), and
Murray v. Farmers Insurance Company, 118 Idaho 224,796 P.2d 101 (1990), the Idaho Supreme
Court laid out the rules for proving a claim for an alleged defective product:
The product liability plaintiff may rely upon circumstantial evidence,
including "proof of the malfunction of a part for which the manufacturer alone could
be responsible, of the elimination of other likely causes by satisfactory evidence" W.
Prosser "Law of Torts"673-74(4th Ed. 1971. In other words if the plaintiff cannot
prove that a specific defect caused the accident, it will suffice if it can be shown that
the product malfunctioned. This showing leads to the inference that some defect
caused the malfunction, and satisfies the plaintiffs burden of proof.
In Murray the court said,
A prima facie case may be proved by direct or circumstantial evidence of a
malfunction of the product and the absence of evidence of reasonable secondary
causes which would eliminate liability of the defendant.
Testimony of the user or operator of the product as to the circumstances of
the event is sufficient to establish malfunction. *** Related to proof of malfunction
is proof that the event in question is not caused by any abnormal use to which the
product had been put by user or operator since such proof circumstantially and
inferentially indicates that the malfunction of the product is due to the defect alone.
Additionally related is evidence which tends to eliminate reasonable secondary
causes***.
In Farmer, supra, the court made it clear that it was the plaintiffs burden to eliminate other
reasonably likely causes. Farmer at 97 Idaho 749.
Scours is another term for uncontrollable diarrhea. Scours in dairy calves is caused by
numerous pathogens. One cause is Cryptosporidia. Tr. 553. Another cause is the failure to give the
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calf a proper dose of colostrum. Another cause is Salmonella and another cause is Corona virus and
Rota virus. Tr. 597-Tr. 598'.
Dr. Ed Harness, the veterinarian for the calf ranch, testified that in April of 2003 he
diagnosed calves at the ranch having corona virus and rota virus. Tr 3 14. He also diagnosed calves
with scours from Salmonella. Tr. 315.
A report from the Caine Veterinary Center datedNov. 3,2001, reported scours in seventeen
dead calves presented for necropsy. Included were findings of Salmonella and bovine corona virus,
both known causes of scours. Tr. 215 -Tr. 216. Ex. 1037.
Plaintiff Hurtado admitted that on at least two prior occasions he had Dr. Harness on the
premises to deal with calves dying from scours. Tr. 215-Tr. 217. In addition, he admitted he had
no way of knowing ifthe newborn calves were receiving an adequate supply of colostrum. Tr. 217Tr. 222. See also Def. Ex. 1096 and Ex. 1097.
When pressed about what efforts Plaintiff Hurtado made to try and exclude other causes, he
could only claim that they were trying to find the problem. The only effort he made to eliminate
other causes was to send samples to the Caine Veterinary Teaching Center. Tr.217-Tr. 218. Those
tests done by Dr. England did not indicate that the milk replacer was the cause of scours in
Plaintiffs' calves. Tr. 556. Further, Dr. England described aprotocol available though his lab that
Plaintiffs could have used to determine the cause of the calf deaths. Tr. 561-Tr. 563. Plaintiff

'Dr. Gary Pusillo, a nutritionist and expert witness for Defendant Land O'Lakes with
extensive experience in calf management, testified regarding the various causes of scours.
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Reitsma admitted that he was unwilling to spend money to determine the cause of the calf deaths
because, in his view, Plaintiff Hurtado did not need any help in finding the problem. Tr. 261-Tr.

Compounding the problem was the Court's pretrial ruling that Plaintiffs did not need expert
testimony to prove their claim that the milk replacer caused the deaths. CI. 101. This left Plaintiffs
free from any obligation to prove the milk replacer defective or have any of the sick or dead calves
examined to determine the actual cause of the sickness and death.

They were free to make

unscientific claims regarding the cause of the death - without any obligation to obtain readily
available scientific tests to determine the cause of the calf mortality.
Even Plaintiffs' own employees recognized the necessity of necropsies or autopsies to
determine the cause of death in calves. Francisco Cervantes, one of the employees of the calf ranch,
testified that the veterinarian examined one of the dead calves and cut if open. Tr. 287-Tr. 288. This
was buttressed by the testimony of Luis Lugo, who also testified that Dr. Harness did an autopsy and
sent samples to a lab -possibly in California. Tr. 346-Tr. 347. Claudio Beltron testified that in order
to determine if a calf is sick or dying from Salmonella, Cryptosporidia, E. Coli or other causes, a
sample from the animal must be sent to a lab. Tr. 355-Tr. 356. Beltron hrther testified that Dr.
Harness did two or three autopsies and obtained manure samples. Tr. 360-Tr. 360. At least some
of these samples were sent to a lab to be tested. Tr. 356-Tr. 357. Against that is Harness's
testimony that he did not do any necropsies (autopsies) or any kind of testing. Nor did he make any
effort to determine the cause of the calf sickness. Tr. 137. Tr. 142. He simply diagnosed scours ,
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listed some possible causes and suggested that a dead calf and a sample of the milk replacer be sent
to the Caine lab. Tr. 128-Tr. 129. Ex. 1032. Harness also admitted that he was speculating that the
milk replacer was a cause of the problem. Tr. 167 L. 21-24. Tr. 168-Tr. 169. Tr. 170 L. 1-17.
Even more painful for Defendant Land O'Lakes is the glaring fact that all of Plaintiffs'
evidence has been thrown away. There is not a sample of the allegedly defective milk replacer.
Even though Plaintiffs claim this milk replacer was poisonous for nearly sixmonths, not a single cup
remains to be examined. Even though Plaintiffs claimed that they lost at least 130 calves to
poisonous milk replacer, not a single dead calf remains for examination. Even though Plaintiffs sent
a sample of the milk replacer to be tested, along with fecal samples, they claim entitlement to reject
those results, even when the fecal sample shows Cryptosporidia, a known cause of scours.
In Courtney v. Big 0 Tires,139 Idaho 821,87 P.3d 930 (2003), this Court laid out the rules
regarding proof of spoilation of evidence. Unless a party can prove that another party has
deliberately destroyed evidence, then no inference can be drawn with respect to evidence that is
thrown away. This rule makes in nearly impossible to ever prove a spoilation of evidence claim.
Common sense tells one that few witnesses are ever going to say that they deliberately threw
evidence away. Land O'Lakes was never going to be able to prove a spoilation claim. Cl. 101 &
106. Further, Judge Melanson refused to give a spoilation instruction based on testimony at trial.
Tr. 738 L. 6-25. Tr. 739 L. 1-13.
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Because Plaintiff J&J was free to dispose of critical evidence and free of any obligation to
prove with scientific reliability the cause of the calf deaths, Land O'Lakes was left without the
ability to defend itself with the primary evidence of the case.
This Court should reverse thisjudgment because Plaintiffs failed to exclude other reasonable
causes for the calf deaths. Alternatively, this Court needs to modify its rule regarding spoilation in
the context of a circumstantial evidence case and require specific expert testimony excluding other
reasonable causes. For these arguments, the Court should grant judgment in favor of Defendants.
I . THE VERDICT IS CONTRARY TO THE CLEAR WEIGHT OF THE EVIDENCE
Standard of Review. The standard for reviewing the appropriateness of a jury verdict is the
substantial evidence rule supporting the jury's decision. Idaho Appellate Handbook, 1996, Sec.
4.3.1.
Armment.
(A)

Plaintiffs' testimony is full of contradictions and cannot be reconciled.

Defendant Land O'Lakes sold 5893 bags of milk replacer to its distributor, Valley Co-Ops
in the Twin Falls area during the year2005. Ex. 1018(a). Valley CO-Ops sold 3306 bags to Plaintiff

J&J Calf Ranch during the same time. Valley Co-Ops sold 2587 of bags of milk replacer to other
dairies in the Twin Falls area without a complaint. Tr. 406-Tr. 408. Tr. 394 L. 12-22.
Further, after PlaintiffHurtadocalled Scott McFarland of Valley Co-Ops to discuss the issue
of the milk replacer, he had a whole new lot brought in and exchanged the milk replacer with a new
and different lot of milk. McFarland sold the returned milk replacer to other dairies in the Twin
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Falls area without complaint. Tr. 388-Tr. 389. Tr. 394-Tr. 395. The matter was so inconsequential
to Hurtado that he talked to McFarland only one time about the matter. Tr. 182-Tr. 183.
Ron Karstens, the Director ofoperations and Quality Assurance for Land O'Lakes, testified
that this basic type of milk replacer is manufactured by Land O'Lakes for over 40 different
distributors nationwide. Tr. 655. Further, he testified regarding the manufacturing procedures
which are followed at the plant. Tr. 638-Tr. 645. He testified that the milk replacer is composed
of "food quality" ingredients. Tr. 632-Tr. 633. Karstens described the quality assurance program
that is followed by Land O'Lakes, including the selection of food quality ingredients, sampling and
testing of the lots of milk replacer. He also testified concerning the procedure for the retention of
the samples after production. Tr. 648-Tr. 649. Karstens is the person responsible for holding regular
meetings to assure that the product is being manufactured correctly. He is also involved in any
complaints regarding problems with milk replacer. If it involves animal deaths, a necropsy is
requested and further investigation will be done in order to find the cause of the problem and solve
it. Tr. 650-Tr. 651.
Finally, he testified that he had not received a single complaint that the milk replacer caused
calf illness or death. Tr. 656. In addition, Gary Olson, the national sales manager for milk replacers
for Land O'Lakes, testified that in 25 years he has not received a verified complaint where milk
replacer caused calf deaths. Tr. 429 L. 21-25. Tr. 430.

-
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Dr. Ed Harness, the veterinarian for J&J, testified that he checked the heifer calves in their
hutches three times a week during the months of June, July and August and did not notice a problem
with scours during that period. Tr. 108-109. Tr. 112-1 14. Tr. 163.3 Ex. 1092. Tr. 316-Tr. 3 17.4
Against this was some extremely contradictory and incredible testimony provided by
Plaintiffs. This included the testimony of Plaintiff Hurtado and the testimony of three employees,
Claudio Beltron, Luis Lugo and Francisco Cervantes. Hurtado claimed that 95% of the calves were
noticeably sick, prompting the need for treatment. Tr. 25 L. 20. He claimed that an extra 130 calves
died feeding the milk replacer. Tr. 53 L. 11. Further, he claimed it was the newborn calves, up to

30 days old, that got sick. Tr. 188 L. 17-18. In addition, he claimed that the losses continued until
the end of October 2005.
Claudio Beltron (testifying through in interpreter) was the manager of the J&J calf ranch
in 2005. Tr. 353 L. 10. He claimed that calf losses were high beginning in June and ending in

'Harness testified that "During June and July the milk replacer was not making them
sick". Further, he testified "So we got August-the first 15 days of August they're feeding this
milk replacer, no problems, right?" According to them and fiom what I saw, no."
Harness testified as follows: Dr. Harness ,you remember that we talked about how you
actually entered the premises, the J&J Calf Ranch premises, and how yo had gone over to take a
look at the calf hutches about three times a week?" A. Correct. Q If you were out there in June
and 95 percent of the calves were showing signs of scours, is that something that you think you
would have noticed A. Probably. Q If--- A. 95 percent? Is that what you just said?' Q 95 percent
A. Yeah, I'd be pretty sure. Q. How about if that were true in July? Same Answer?% Yeah. Q.
What about the first 2 weeks in August. A. Yeah, I would have noticed. Q. I mean part of the
reason why you went there on August the 291hto do that examination was because they had just
suddenly developed a problem, correct?' A. Correct.
4
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August of 2005. Tr. 354. He testified that calves that die usually die from dehydration. This is
caused by one of several diseases including Salmonella, E. Coli or Cryptosporidia. Tr. 355 L. 23-25.
He also testified that calves are susceptible to scours when they do not get a proper feeding of
colostrum immediately after birth. He testified that these were ruled out when a sample was sent
to a lab by Dr. Harness. L. 356. Next, he testified that a normal death rate would be between 5%
and 10% . During that summer, the death rate went to more than 50%. Tr. 358 L. 10-11. Beltron
went into detail about the testing that Dr. Harness supposedly did. He claimed that Dr. Harness did
either 3 or 4 autopsies. Two were done in June and one of two were done in July. Tr. 361. He also
claimed that Harness visited the ranch 2-3 times per month and they always talked about the death
loss during the months of June, July and August. He specifically estimated that between 8-10
calves per day were dying during the months of June, July and August.
Francisco Cervantes (who testified through an interpreter) had worked at the calf ranch for
five years and was responsible for keeping the calves healthy. Tr. 275 L. 14-15. He claimed that the
newly arrived calves would he sick by the 3rdday after arrival. Only calves in the first 10 days of
life were sick. Tr. 285 L. 24-25. Tr. 284 L. 5-8.

The calves were sick for 10-15 days and then

got better. Tr.. 286 L. 1-12. It did not affect the older calves that were more than more than 10 days
old. But no records were kept of the calves. Tr. 284 L21-25. Tr. 285 L. 1-18.

'Simple math shows that a death loss of 50% for three months at the rate of 8-10 per day
results in a death loss of between 720 and 900.

-
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He also claimed that Dr. Harness came and looked at the sick calves and did an autopsy. '
He testified that there was no system for keeping track of the calves. Tr. 287 L. 6-8.' Once the
calves got sick, they normally got better by day 15. He testified that he had no idea how many
calves would die. He further testified that there was no system to keep hack of the dead calves?
Tr. 287 L. 6-7.
Luis Lugo, who was responsible for veterinary care for the sick calves, testified that the
records regarding the sick calves were lost. Tr. 344. Tr. 345 L. 14-18. He also testified that Dr.
Harness did an autopsy on one of the dead calves and sent samples to California. Tr. 346. He also
testified that Dr. Harness looked at the sick calves two or three times. Tr. 347. Importantly, Lugo
also testified that for a veterinarian to know the exact problem, he had to do an autopsy.9 Tr 347 L.
18-25. Tr. L. 1. He claimed that Harness did an autopsy within the first eight days of the problem.
Tr. 348 L. 1-17. Lugo could not say how many died but estimated that 10-12 per day died. Tr. 348
L. 19-21. Lugo also testified that the calves died with two-three days of illness. The ones that
survived took two months to recover. Tr. 349 L. 23-25. Tr. 350 L. 1-9.

"He opened one up." Tr. 288 L. 1-5.
'He did testify that the ear tags were given to the manager but did not know what was
done with them. Tr 287 L. 19-23.
'This is directly contrary to the testimony of Jesus Hurtado.
Lugo used the words "he'd have to open her up."
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The testimony of all these people, some who worked on a daily basis on the calf ranch,
cannot be reconciled. Further, at least two of the people who were working on the calf ranch knew
that for there to be a proper determination of the cause of the deaths, the calves had to be autopsied.
Those two testified that an autopsy was done by Dr. Harness. However, against that testimony, was
Dr. Harness' own testimony that he never did any autopsies to determine the cause of death. No one
really knew what was going on at the calf ranch other than wildly divergent stories about how many
calves were dying, at what age they were dying and what efforts were being made to determine the
cause of the deaths of the calves.
(B)

Land O'Lakes did not produce poisonous milk replacer for more than five months.

Because Plaintiff J&J did not keep a sample of the milk replacer, Land O'Lakes was left
guessing which lots of milk replacer were actually fed to the calves. A discussion of which lots were
produced and delivered to J&J is important because it points out the incredible nature of Plaintiffs'
claims. In order for Plaintiffs' claims to be true, Land O'Lakes had to produce poisonous milk
replacer for more than five months. Further, Land O'Lakes had to be producing the same poisonous
feed every time it created a new lot of milk replacer. Steve Zadnichek testified that he was able to
trace four different lots of milk replacer produced by Land O'Lakes which were sent to Valley CoOps.Tr.454L. 11-21.Ex. 1011. Ex. 1036. Tr.457L. 12-22. Ex. 1012.Tr.458L. 19-25. Tr.459
L. 11-25. These records were put in a summary form for the jury.Tr. 460. Ex. 1036. There were
three shipments to Valley Co-ops in the spring and summer of 2005. The dates of the shipments
were April 11, June 6 and August 22. Tr. 466 L. 6-17.
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Samples of these shipments were obtained and kept by Land O'Lakes. Tr. 467 L. 13-25 Tr.
468-469." The lots of milk replacer that could be traced to Valley Co-Ops and presumably
delivered to J&J included the following:

Lot

Shivvine Date

Number of Bags

1)

5D06

411 112005

722

2)

5E31

513 112005

560

3)

5H09

8/22/2005

33

4)

5H16

8/22/2005

61 1

In fact, lots 5E31, 5H09 and 5H16 were tested prior to trial by Land O'Lakes and found to
be suitable for consumption even after two years. Tr. 475-Tr. 486. Bob Reisberg, the chemist for
Land O'Lakes, did the testing and found the original samples and the subsequent samples to he
suitable for consumption. Tr. 505 L. 22-25. Tr. 506-Tr. 508. Tr. 517-Tr. 533. Ex. 1038. But
because J&J did not keep some of the allegedly poisonous milk replacer, Land O'Lakes was left to
guess as to which lot or lots were supposedly poisonous. Land O'Lakes was left with the job of
tracing its own samples back to the allegedly poisonous milk replacer sent to Valley Co-ops. It was
also left with the job of testing its remaining samples to determine their safety.

''One sample, 5D06, was retained for a year and then thrown away. Land O'Lakes keeps
its samples for a year and then disposes of them. Because Land O'Lakes did not know the time
frame for the claimed loss, Zadnichek did not know which samples to keep. Tr. 468 L.17-25. Tr.
469 L. 1-5.
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On the other hand, J&J claimed that it had compelling evidence that the milk replacer killed
andcontinued to kill calves through October of2005. Hurtado claimed that after September 1,2005,
he continued to feed Purina milk replacer to the calves that had previously been fed Purina and
continued to have deaths. But J&J threw all of the evidence away. This Court should determine
that a lack of physical evidence should require Plaintiffs to prove their case through expert
testimony. The failure to do so results in a finding that the clear weight of the evidence shows that
the milk replacer was not poisonous.
IV. DAMAGES WERE SPECULATIVE

Standard of Review. The standard for reviewing the appropriatenessof a jury verdict is the
substantial evidence rule supporting the jury's decision. Idaho Appellate Handbook, 1996, Sec.
4.3.1.

Argument. In Plaintiffs' Complaint, Plaintiffscontended that Defendants provided Plaintiffs
with inadequate or contaminated feed, causing the deaths of approximately 200 calves.
In answers to interrogatories, Plaintiffs stated that the value ofthe calves was $500. Plaintiff
Hurtado testified at trial that he believed the calves were worth approximately $500 - $550. Tr. 57

L. 8-12.
When Plaintiffs attempted to introduce evidence of additional costs pertaining to the
treatment of the sick calves, Defendant objected on the basis that no documentation had been
provided and there was no documentation to support any claimed costs for the treatment of the sick
calves. Tr. 60 L. 1-25. Tr. 62-Tr. 67.
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Plaintiff Reitsma testified that he believed they were worth "at least $1,000." Tr. 253, L. 122. Reitsma claimed that he thought the damage was $150,000.

Q.

How much damage do you think this milk replacer caused to the fair market
value of the calves it was fed to?

A.

I feel up to $150,000 and that's not figuring any damage in for the heifers
that did come fresh now and could have been some more. That's hard to
prove and ***.

Q.

How did you get to that number, Mr. Reitsma?

A.

We figured it was about 130-some heifers died and the other sick ones and
all that at the time. So***

There was simply no documentation as to how the value was determined. Mr. Reitsma was
examined and shown the answer to Interrogatory No. 23, in which J&J had estimated that the loss
per calf of $550. Tr. 263, L. 13-25. Tr. 264, L. 1-25.
The defense recognizes that the owner is entitled to testify as to the value of his damaged
property.

See Lewis' Idaho Trial Handbook, 2d Ed., 2005, Sec. 16.2. But on the other hand,

estimates of value should have some reasonable relationship to each other and should not be just
pulled out of a hat.
If the Court disallows the hearsay exhibits discussed in Section I of this Appellate Brief and
then turns its attention to the analysis regarding speculative damages, it has no choice but to
determine that the damages claimed by Plaintiffs are speculative and without any rational basis.
Plaintiffs admitted that they had no way to compare death losses from year to year, either for
heifers or bulls. Without some sort of documentation to compare those losses, it would be
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impossible to claim any death loss based upon a claimed elevated heifer calf loss because of
consumption of "poisonous" feed.
Finally, the testimony about the number of calves that died, their ages and numbers, is
subject to such wildly divergent testimony. Claims ofdeath loss ranged from a low of 130 to a high
of 900 during the same period, depending on who was testifjring. Claims as to when the calves died
varied from three to 10 days, to upwards of 60 days of age. However, there was no documentation
to show which calves died as a result of exposure to "poisonous" feed. Hurtado claimed that he fed
the heifer calves 20120 milk replacer after September 1, keeping the ones who had previously been
fed the milk replacer on the it, and still had death losses. This was contrary to his claim that the
death losses occurred within the first 10 days of life and the older calves were not affected. Tr. 162.
Tr. 233.
The Supreme Court has made this observation with respect to what is necessary to prove
damages: "Damages need to be proved only with a reasonable certainty and this means that the
existence of damages must be taken out of the realm of speculation. See Trilogy Networks Systems,

Inc. v. Johnson, -Idaho -,

172 P.3d 1119 (2007). Idaho Falls Bonded Produce Supply Co. v.

General Mills Rest. Group, Inc., 105 Idaho 46, 665 P.2d 1056 (1983). Lewis' Idaho Trial
Handbook, 2d Ed., 2005, Sec. 25.1. The evidence of damage is speculative both as to the number
of dead calves and to the claimed dollar loss. This is not a case where damages could not easily be
calculated with a high degree of accuracy if Plaintiffs had so desired. The contention that Plaintiffs
should be able to engage in merely speculative claims for damage should be rejected by this Court.
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This is not like a personal injury case where determinations concerning the value of pain and
suffering are hard to measure and quantify.
In this particular case, Plaintiffs should have been able to put on evidence, based upon
reasonable business practices, regarding the number of calves lost and the amount of damages
suffered. They were nowhere close to being reasonably accurate with respect to either of those
elements. The decision in favor of Plaintiffs should be reversed.
V. EXHIBITS NOT PROVIDED TO THE JURY
Standard of Review. The standard of review for claims of procedural misconduct during a
hial is free review. &,Hinman v. Morrison-Knudsen, 115 Idaho 869,771 P.2d 533 (1989). &,
also, Rueth v. State, 100 Idaho 203,596 P.2d 75 (1978).
Arpument. Subsequent to the notice of the filing of the Notice of Appeal, Appellants
discovered that numerous exhibits which had been stipulated into evidence had not been given to
the jury. The exhibit list which showed the exhibits delivered to the jury is contained on pages 7,
8 and 9 of the Reporter's Transcript on Appeal. The record shows that those were the only exhibits
given to the jury.
After it became apparent to Appellants that there was a discrepancy between the stipulated
exhibits and the exhibits actually given to the jury, Appellants filed a Petition to Settle the Record.
A hearing on that petition was heard in front of Judge Melanson on August 1,2008, at the Twin
Falls County Courthouse. The petition was filed in accordance with Rule 29 of the Idaho Rules of
Appellate Procedure.
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At that time, it became clear that the Clerk had failed to deliver exhibits to the jury which
had been stipulated into evidence.
The District Court had been given two trial notebooks which contained Defendant's exhibits.
However, it appears that only some of those were removed and delivered to the jury. The Court will
have the Clerk's Record and the actual exhibits which were delivered to the jury and will be able
to compare them to the exhibits which were stipulated into evidence and not given to the jury.
After the hearing on August 1, 2008, a decision regarding the issue of the undelivered
exhibits and the settlement of the Clerk's Record was not resolved. As a consequence, the matter
was scheduled for briefing and another hearing has been scheduled for September 2,2008. It is
Appellants' position that the Clerk's Record should show that certain exhibits were given to the jury
and certain exhibits which should have been given to the jury were not.
However, against that record is the information contained on page 10 of the Transcript on
Appeal, which reports that Plaintiffs exhibits 6-9 and Defendant's exhibits 1000-1038 and 10401090 were admitted by stipulation. In other words, the following documents which had been
stipulated into evidence were not considered by the jury:
Ex. 1000, "Daily Bagging Report," was a record for the number of bags of High Energy
Nurse Gro which were manufactured during what Land O'Lakes believed to be the relevant period
of time for this lawsuit. It showed thousands ofbags of High Energy Nurse Gro being manufactured
at the Black River Falls facility from May 3,2005, through August 16,2005. This was consistent
with the testimony of Steve Zadnichek, who talked about the number of bags of High Energy Nurse
APPELLANTS' BRIEF - Page 27
judie\david\landalakes\j&j cainbrief 082008

Gro produced at the Black River Falls facility during what he believed to be the relevant period of
time for this lawsuit.
Ex. 1001 and Ex. 1003 were somewhat duplicative because they showed the ingredients
contained in the Land O'Lakes' container.
Ex. 1006 was a summary of the purchases from Valley Country Store to J&J Calf Ranch.
It was prepared from the sales records contained in Ex. 1005. Without this exhibit, the jury would
not be able to compare the actual purchases made and the date of purchases by J&J Calf Ranch
during 2005.
Further, Ex. 1008-Ex. 1017 were the Land O'Lakes (AIMS) invoices to Valley Co-Op for
the milk replacer sold by Land O'Lakes to Valley Co-Op during 2005. Those documents were
necessary for the jury to understand Ex. 1018, which was a summary of all of the sales during the
period of time from February 2005 through August 22,2005.
Ex. 1025-Ex. 1031were discussed by RonKarstens with respect to the nutrient specifications
for the various types of milk replacer that Land O'Lakes had purchased,
Ex. 1034-Ex. 1035 were the records from the Caine Veterinary Teaching Center showingthat
one of the fecal samples from J&J Calf Ranch was contaminated with Cryptosporidia, a known
cause of scours.
Photographs 1040-1090 were stipulated into evidence so that the jury could get an idea of
the working conditions at J&J Calf Ranch. These were photographs that were taken by Gary Pusillo
when he examined the premises on September 7,2007. Mr. Pusillo didnot identifLevery one of the

-
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photographs, but talked about what he saw at J&J Calf Ranch when he was there and the
photographs were representative of the conditions that existed.
In the case of Hinman v. Morrison-Knudsen, 115 Idaho 869, 771 P.2d 533 (1989), the
question of trial misconduct came up with respect to actions by a bailiff who refused to provide
transcripts of certain testimony and an enlargedversion of certain documents. In that case, the Idaho
Supreme Court found that the refusal to give the jury certain evidence was a basis for ordering a new
trial. Here, exhibits that were stipulated into evidence were not considered by the jury, although
they should have been.
The Idaho Supreme Court, in Rueth v. State, 100 Idaho 203,596 P.2d 75 (1978), discussed
the process to determine whether or not misconduct during a trial was prejudicial to the jury's
deliberative process. While that case related to communications which were not on the record, it
does appear to provide a framework for analyzing errors in the proceedings and the failure to
provide exhibits to the jury. The only other case which seems to address misconduct during the trial
is Slaathaug v. Allstate Ins., 132 Idaho 705,979 P.2d 107 (1999), relating to transcripts given to an
excluded witness.
Litigants should have the right to expect that documents which are stipulated into evidence
will be given to the jury for the jury's consideration. Appellants recognize that if the exhibits would
not have provided any benefit to the jury, then the Court could disregard the failure of the Clerk to
provide the exhibits as "harmless error." However, in this case, the exhibits included clearly
relevant documents which thejury should have been entitled to consider in making its determination
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as to whether or not Land O'Lakes was liable to Plaintiffs. This is especially true considering the
fact that the verdict in this case was by a bare majority. In other words, only nine of the members
of the jury voted in favor of this verdict, with three refusing to concur. The Court should reverse
the decision of the District Court and order a new trial.
VI. ATTORNEY FEES ON APPEAL
Pursuant to Idaho Appellate Rule 41, Appellants claim attorney fees in accordance with
Idaho Code $12-121(3). This is a "contract relating to the purchase or sale of goods, wares,
merchandise * * *."
See Farm Credit Bank of Spokane v. Stevenson, 125 Idaho 270,869 P.2d 1365 (1994).
CONCLUSION
At the conclusion of the trial, Appellants renewed their motion for a directed verdict, filed
a motion for a judgment notwithstanding the verdict and filed a motion for a new trial. All of these
were denied.
Notwithstanding the refusal of the District Court to grant a directed verdict or a judgment
notwithstanding the verdict or a new trial, Appellants are entitled to appeal this adverse judgment
to the Idaho Supreme Court.
Each ofthe arguments being made in this brief is an independent basis for this Court to either
reverse this case and order a new trial or reverse the decision and grant judgment in favor of
Appellants. Arguments I, 111, IV and V justify an order for a new trial. Argument I1 justifies an
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order reversing the judgment and an order entering judgment in favor of Appellants because
Plaintiffs failed to meet their burden of proof under Idaho law.
Respectfully submitted t h i s a / d a y

of August, 2008,

MAGUIRE &v KKESS
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